INDEX TO THIS VOLUME. 


FACTION. (See Judgment.) 
A recovery inone form of action, will bar a suit in another form brought 
on the same cause. White v. Martin. 
Where A. brought trover against B. and in that action recovered the va- 
lue of a woman slave—held. that a subsequent action brought to reeo- 
ver her issue, born pending the first action, and not included in it, 
would not lie. 


AGENCY. 

An agency, such as is created by the relation of client and attorney, does 
not authorise the atturney to sue in his own name, even on a note 
payable to a particular person, or bearer. Bryant v. Owen. 

Not even with the consent of the principal. Ib. 


The protest of a notary public, stating that notice was given “to the 
agent” of a party of the protest of his paper, is not evidence of such 
agency, so as to make the notice sufficient —O' Connell v. Walker. 

Such agency must be proved aliunde before the protest can be produced 
as evidence of notice. 1b. 


ANSWER IN CHANCERY. (See Equity.) 

The answer of a defendant in chancery, formally denying that which he 
is not alleged to kuow, and which, from his situation, he could not 
know with any certainty, is not so conclusive as to require more than 
one witness, on the part of the complainant, to establish what is thus 
denied. Garrow v. Carpenter & Hanrick. 


APPEAL. 

An allusion in a bond, of record in the case, made by way of recital, refer- 
ring to the case as an appeal (the bond bearing date subsequent to the 
term at which judgment was rendered) is insufficient to show to this 
court that an appeal was applied for or granted. 

Koin v. McIlvaine & Collier. 


APPEARANCE. 
In a proceeding under the statute, to subject real estate to sale, by a 
creditor, appearance and plea by a guardian appointed to defend for 
minors interested in the lands, will cure the omission of service of a 
Scire facias. Whitaker vy. Patton. 
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482 zee INDEX. 
APPEARANCE. oy 
« After entering ranee, and joining in error, it is too late for a par- 


ty defendantte ebject that an administrator or executor has been 
made a party plaintiff to a writ of error. 
& Adw’rs Booker v. Hunt & Condry. 
An appearance by defendant's counsel on the docket, is not such a waiver 
of a writ of error, as to cure the want of it. 


Koin v. McIlvaine & Collier. 


When a citation has been issued, but not served upon the defendant in er- 
SS ror, a sci Ji. ad aud. is the proper process to coerce an appearance 
Lecat v. Salle. 


ASSIGNMENT. (See Bill of Exchange.) 
a, 
ATTORNEY. (See Agency.) 


An attorney, in whose hands a promissory note has been placed for col- 
lection. cannot pay it off to the maker thereof, in discharge of his own 
debt; and such payment, if made, will not exonerate the maker, at 
the suit of the holder. Cost v. Genette & Smith. 


An attorney, who has obliterated an indorsement on the bond belonging 
to his client, on which bond suit is pending, and whv states upon oath 
that he has no knowledge of the contents of the indorsement but that 
which he had received as attorney in the cause, is not bound to testify 
as to the’conutents of that indorsement. < Crawford v. Mc Kissack. 


BANK NOTES. (See Larceny.) 
BAR. (See Action.) 
A man who is indicted for horse stealing, cannot legally plead, in de- 
fencé of the charge, that the crime was committed, if at all, prior to a 
conviction against him, for negro stealing, for which he had received a 


pardon. Hawkins v. The State. 
Neither a conviction nor pardon fora particular offence can, in this state, 
operate as a discharge of any other distinct offence. Ib. 


BILLS OF CREDIT. (Sce Larceny.) 


BILL OF EXCHANGE. 

Where a man in whose favor a bill of exchange is drawn, which has been 
accepted, assigns all his effects to a trustee for the use of his creditors, 
and subsequently assigns all his effects to another person to secure him 
against certain liabilities, and brings suit in his own name for the use of 
the last person to whom his effects were assigned (the bill being indors- 
ed in blank,) the acceptor cannot successfully defend himself against 
such suit, on the ground of the assignment of the plaintifi’s effects to 
the trustee: nor will the case be varied, whether the asstgnment so 
made was fraudulent or valid. Neither will the defence be aided by 
the fact, that the bill of exchange was not in the possession of the plain- 
tiff, but of another person, and was brought into court by means of a 
subpena duces tecum. Ellis’s admr. y. Taylor's admr. 
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CARRIER. > 
In a deelaration against a common carrier for negligeyee, it is essential 
to aver that defendant accepted, or undertook to carry:the goods. 
Sommertle v. Merrill. 


CHOSE IN ACTION. (See Larceny.) 
CLAIMANT OF PROPERTY. 


As ageneral principle, the claimant of property levied upon under an exe- 
cution, cannot be permitted to interpose the title of a third person to de- 
feat the execution, when his own title has failed —— Metrew v. Hart. 

But where aclaimant possesses au undivided interest in the property le- 
vied upon; as where such property belongs jointly to the claimant and an 
infant, or to some third person not a party to the suit; this case would 
form an exception to the general rule, andgauthorise the interposition of 
the circumstance of the title, to show that the defendant in execution 
had none. : Ib. 

COMPETENCY. (Sce Vendor.) < 
CONSIDERATION. (See Set Off. 


CONSTABLE. 
A levy and sale under an execution by one constable for another, which 
levy and sale are recognised and returned by the latter not void on 
the ground of false return. Pruitt & Martin v. Lowry. 


CONTRACT. - 

Where A. in consideration of work andlabor to be performed by B, co- 
venants to convey land to B, and B. ascertaining A. has no title, 
abandons the contract before its completion, he cannet in the com- 
mon count on guant. val. recover for the work actually performed. 

Reeves v. Wallace. 


COSTS. 

The statute which designates the actions in which. if the plaintiff should 
notrecover more damages than five dollars, he cannot recover more 
costs than damages, is not to be construed as embracing the action of 
trespass, quare clausum fregit, among those actions. 

Williams v. Perkins. 

The actions, subject to this limitation as to costs, are slander and trespass 
for assault and battery. Tb. 


COVENANT, DEPENDENT AND INDEPENDENT. 
Where plaintiff and defendant had covenanted tevether that defendant 
should sbip his cotton crop to market by plaintiff; that plaintiff should 

pay off a judgment, inthe name of A, against defendant: that plain- 

tiff should retain the amount of that judgment, and 13 per cent. there- 

on, out of the proceeds of the cotton, if sufficient. and if not that he 

should receive it out of a judgmentdefendant wasio recover against B; 

that plaintiff should wait for his account against defendant, till the pro- 

ceeds of the cotton were known, out of which he should reé@eive it. if 
sufficient, and if not, out of the judgment to be recovered against B; 

and suit being brought on this covenant for the amount of the account, 
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COVENANT, DEPENDENT AND INDEPENDENT. 

it is averred by the plaintiff that defendant had recovered a judgment 
against him for a breach of the covenant on his part (what breach not 
stated )—tli@t this recovery amounted to more than the proceeds of that 
portion of the cotton which was shipped ; and that the defendant has 
not paid the account out of the judgment which, it is averred, he reco- 
vered against B: This declaration is held to be bad. for want of an 
-averment of performance, or offer to perform, the plaintiff's part of the 
covenant; the right to recover the account, out of a particular fund, 
under the covenant, being dependent on such performance. 

Jones v. Sommerville. 


DAMAGES, CRITERION OF 
Upon a contract not to use certain cotton presses for compressing cot- 
ton, where the consideration money was paid, and the contract after- 
wards violated, the damages are to be estimated by the amount of inju- 
ry sustained : the consideration money is uot the criterion. 
Terry v Eslava. 


DAMAGES, EXCESS OF 
A judgment cannot be reversed for excessive damages where it corres- 
pouds with the verdict, and there is nothing in the record conclusively 
showing that the verdict is unjust or illegal. Moore v. Coolidge. 


DEBT ON BOND. (See Injunction Bond.) 


DECLARATION. 
In a declaration against a common carrier for negligence, it is essential 
to aver that the defendant accepted, or undertook to carry the goods. 
Sommerville. v. Merrill. 


DEED. 

Where A. being arrested under legal process, on a charge of felony, and 
to procure his discharge, executes a deed to B., and the arrest is not 
evidently feigned and malicious, such deed cannot be avoided on the 
ground of duress of imprisonment. Ex'rs Hatter v. Greenlee. 

The registration of a deed in another state, unless it appear that such re- 
gistration was authorised by the laws of that state, implies notice to no 
one. Tatum v. Young. 


DEMURRER. 
On demurrer to a plea, the court will look first to the declaration, and 


give judgment on its sufficiency, before noticing the defects of the plea. 
Sommerville vy. Merrill. 


DUE DILIGENCE. (See Promissory Note.) 


DISMISSAL, CAUSE OF 
When three terms have intervened, without any showing to the court of 
the existence of any writ of error, or appeal, and without the prosecu- 
tion of a certiorari, to obtain the writ of error, it is cause of dismissal. 
Koin v. McIlvaine et al. 
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DISMISSAL, CAUSE OF 
A motion to dismiss, for want of service of a citation, when made at the 
third term from the filing of the record, (no set. fa. having issued,) will 
be sustained, unless the plaintiff make the requisite showing of surprise. 
Lecat v. Salle. 
A motion to dismiss for want of service of process, is not such an appear- 


ance to the action, as to supersede the necessity of service of process—Ib. 


DUE DILIGENCE. (See Promissory Note.) 


DURESS. 

Where A. being arrested under legal process on a charge of felony, and to 
rocure his discharge executes a deed to B, and the arrest is not evident- 

” feigned and malicious: such deed cannot be avoided on the ground 
of duress of imprisonment. Ex’rs. Hatter v. Greenlee. 
Every illegal restraint of a man’s liberty, is duress of imprisonment...and 
where the warrant is regular and legal, if it appears that the arrest 
under it, has been procured on a false charge, without probable cause, 
and as a pretext to cover an illegal design; it will be duress of impri- 
sonment. Ib. 
If a man be confined on a well-founded charge, mal-treatment, while un- 
der arrest, will be considered duress of imprisonment, so far as to in- 
validate any act produced by it. Ib. 


EQUITY. 

The general rule---‘* That whatever is specifically averred in a bill in 
equity, and not denied in the answer, must be taken as admitted,” 
must be confined to averments of matters within the knowledge of 
the defendant, a party, or privy to the particular transactions. And, 

Where the execution of specific articles is averred against parties, who 
cannot be supposed to be privy to the mode, and time of their execu- 
tion; the execution of such articles must be proved. 

Thorington v. Carson. 


ERROR, AND WRIT OF—(See Dismissal.) 
It is a good ground for quashing a writ of error, that a guardian appointed 
to defend, &c. is not a party to it. Whitaker v. Patton. 
The decision of an inferior court on an abstract question of law, having 
no apparent connection with the issue before it, is no ground of re- 
versal in error. Hughes v. Parker. 
Where a judgment is rendered against two defendants, and a writ of error 
is prosecuted in the name of only one of them, the writ may, for that 
reason, be quashed. Swift v. Hill. 


EVIDENCE. (See Agency.) 
A vendor is a competent witness to prove the fairness of a sale he has 
made. McKenzie, adm’r v. Hunt & Condry. 
The declarations of an agent, who is dead, as to a recission of a contract, 
cannot be given in evidence in a suit on that contract; such recission 
must be proved. . Dickerson v. Hodges. 
Where A. sells property to B, and B sells to C, and the property is 
levied on and sold to D. under an execution subsisting against A---in 
@ suit brought by C to recover of D---A is not a competent witness for C. 
Pruitt & Martin v. Lowry. 
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EVIDENCE. (See Agency.) 

If in the trial of a cause, a power of attorney comes in question, proof 
of its contents, or of the name of the attorney in fact mentioned there- 
in, is not admissible as testimony. The power of attorney must be 
produced, or its absence accounted for in the usual mode in which 
the contents of written papers are admitted to be proved. 

Adm'rs May v. May. 

The certificates authenticating a recorded instrument from anothir state, 
do not constitute evidence of the laws of property, or of registration, in 
such state. Tatwn v. Young. 

A. brings suit against B. on a written promise, for value received, to pay 
the debt of A, due to a certain Bank, as the instalments of the same 
shall become due : to prove a default on the part of the defendant, the 

laintiff offers, as evidence, a record, showing that in a suit by said 

ank against the plaintiff, the defendant, and another, on a note sign- 
ed by them, judgment was taken by confession against the last men- 
tioned payor, and an execution issued against all three, which was re- 
turned * satisfied,”’ generally; the note being for a less amount than 
the debt mentioned in the promise, and due at adifferent and subsequent 
time : Such record does not prove a default on the part of the defen- 
dant ; and, without other explanatory testimony, is not admissible at 
all, as evidence in the cause. Gee’s Adm’r v. Williamson. 

Where several pleas are pleaded, in pursuance of the statute, any evi- 
dence is admissible which might be legally introduced under any one 
of the pleas. Commons v. Walters. 

Where the record does not show the evidence upon which the Circuit 
Court decided a case brought before it from a justice of the peace, the 
court will presume that the evidence was such as to justify the judg- 
ment given. Byers v Freeman, et. al. 


s 
EXCEPTION, AND BILL OF 

Where the decision of a court on a question of law isexcepted to, the re- 
cord must show the relevancy between the point involved and the issue. 

4 ‘ Hughes v. Parker. 

The decision of an inferior court upon an abstract question of law, hav- 
ing no apparent connection with the issue before it, is no ground of 
reversal, in error. Ib. 
Where matters in controversy have been referred to commissioners, by a 
chancellor, and on appeal, it appears that exception to any special mat- 
ter has not been taken before the commissioners, this will not bar the 
right to the exception ingthe appellate court. Colgin v. Cummins. 


EXECUTION. (See Claimant of Property.) 

Where an execution has been returned by the proper officer, into the 
clerk’s office, ‘‘ satisfied’’---the clerk,‘on the ground of a mistake, can- 
not issue a new execution in the same case, without the action of 
the court, being first had thereon. Harkins v. Clemens. 


FERRIES. 


The. authority granted to the court of commissioners of roads ard re- 
venue, to establish ferries, nffist be exercised with reference to public 


benefit, and private injury. Cox v. Easter. 
The court has no authority to decide that the title to the land, on which 
a ferry is sought to be established is illegal. Ibid. 
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FORCIBLE ENTRY AND DETAINER. \ 
Mere right of possession arising from the right of property, is not sufficient 
to authorise a recovery under the summary remedy for forcible entry 
and detainer, or for forcible or unlawful detainer. , 
Singleton v. Findley. 
The claim of a party in this proceeding, must show that he has, by him- 
self or tenant, enjoyed the actual possession of the premises within the 
three years mentioned by the statute. Ib. 


FRAUD. 

Gross inadequacy of price may imply fraud ; and is a circumstance, pro- 
per to be taken into consideration with other facts, to determine the in- 
tention of the parties, and the true character and object of a contract. 

English v. Lane. 


FREEHOLDER. 


If one consents to a suit in a different county from that wherein he 
resides, and is a freeholder; he will not be permitted afterwards to 
plead his privilege. McKenney v. Low. 


GARNISHMENT. 

Where A. having purchased a note of hand of B, drawn in B’s name by 
C.and D, and E. having a judgment against B, garnishees C. as B's 
debtor—Held, that when C. had, in pursuance of a judgment on such 
garnishment, poid the amount of the note to E, A. could not recover 
the amount back from E.—it appearing that no notice of possession of 
the note by A. had been givento C. and D. or E. 

Herndon v. Swearingen. 


GUARDIAN, AD LITEM. (See Appearance.) 
INDORSER. 


The indorser of a promissory note, where there is a failure of considera- 
tion, is not entitled to demand and notice, to render him liable 
to the extent of the failure. He is in that respect, in the situation of a 
drawer of a bill of exchange, having no authority to draw, nor any 
funds in the hands ofthe drawee. 

Gee’s Administrator v. Williamson. 

Where suit is brought in the name of the payee of a promissory note, for 
the use of A and B, against a defendant as indorser, and the declara- 
tion does not state who indorsed the note tothe defendant, nor to whom 
he indorsed it, nor allege any transfer to or from him, nop any induce- 
ment nor consideration for the indorsement ; such declaration is bad on 
demurrer, although it aver that the maker of the note was sued to in- 
solvency, and conclude with a general super se assumpsit. 


McInnis v. Rabun. 


INJUNCTION BOND. 

In debt on a penal bond given to enjoin a judgment, the jury may assess 
the costs of the judgment in damages, though the same are not 
specified in the condition of the bond.- Moore v. Harton. 

The judgment in such action may be enteredeither for the amount of the 
penalty, to be discharged by the sum assessed by the jury; or for the 
amount of the damages. Tb. 
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INJUNCTION BOND. 
An injunction bond, conditioned “to be in force if the injunction be dis- 
solved,” is valid as to form. Ib. 


INSURANCE. 

A. havi:g the possession of goods, deposited with him for sale by B. ef- 
fects an insurance on the contents of his store. A loss ensues, and A. 
in aschedule of destroyed articles, includes the goods of B. and re- 
ceives the whole amount of insurance. Afterwards A. gives to B. a 
written memorandum, stating that he will account to B. for his pro- 

rtion of insurance, when ascertained. Held--- 

1. That A. could not show by parol testimony that he intended by the 
memorandum, a mere intention to account, out of what might remain 
after his own loss had been satisfied. 

2. That A. could not retain the whole amount so received on the insu- 
rance, by alleging, that the destruction of his own goods was equal to 
the sum so received ; but that B. could recover on his loss in propor- 
tion as the value of the policy was to the whole loss. 

3. That it was not necessary to fhe recovery of B. that he should have in- 
structed A. to insure his goods, when deposited, or before their destruc- 
tion. 

4. That one having the possession of the goods of another, may insure 
for the benefit of the latter, without authority in the first instance ; and 
that the cestui que trust, may adopt the policy. 

Durand v. Thouron & Co. 


Where A. effects an insurance on goods, and in the policy describes 
them as“ owned by himself, held in trust, or on commission,” and on 
their destruction receives the amount for which they were insured, he 
will be held to be the agent or trustee of B. whose goods were part 
of those described in the policy, and which had been deposited with 
A. for sale ; and B. can recover his proportionate ratio of the amount 
so received. ; Watkins use &c. v. Durand & Co. 

In such case, it is not necessary that an original authority should have 
been given to insure, or that it should be adopted prior to a loss.--- 
The adoption of the policy within a reasonable time after the loss, will 
bind the insurer. Ib. 


INTEREST. 

A jury have not a right to allow the legal interest of this state on a note 
shown to have been given in South Carolina; but if the plaintiff would 
recover interest on such a note, he should show what is the legal! inter- 
est in South Carolina. Evans v. Clark. 


Where final judgment is given against the defendant on demurrer. the ac- 
tion being founded on a note given in South Carolina, and interest is 
computed and given by the court, without the intervention of a jury, it 
is error. Evans v. Irvin § Dunlap. 


The judgment, in such case, must be reversed ; it is not such a clerical 
error as can be corrected by reducing the judgment to the amount of 
principal due on the note. Ib. 


JOINDER IN ACTION. (See Judgment.) 
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JUDGMENT. (See Interest.) 
In a proceeding under the statute for obstructing roads, against a. man 
and wife, where he is acquitted, and she convicted, the judgmbnt is 
bad, and willbe reversed. Rather & wife v. The State. 


An action will lie on a juagment rendered by a justice of the peace, after 
the expiration of a year and a day from the time said judgment was 
rendered, no execution having issued within that time. 

White v. Hadnot. 

In astatement made, onsuch action, in the Cirevit Court. it having been 
brought there by appeal, it is not essential that it be averred that no 
timely execution had issued on suchgjudgment. If any such execution 
had issued, it would be proper matter of defence. Ib. 


JUROR—REJECTION OF 
When a cause has been tried by an impartial jury, although the Judge, 
on the application of the plaintiff, and against the ¢onsent of the defen- 
dant, may have rejected a juror for a cause, somewhat questionable as 
to its sufficiency, such rejection of the juror is not matter available in 
error. Tatum. Young. 


LARCENY. 

At common law, a chose in action is not the subject of larceny. 
Culp v. The State. 
Under a statute making “ promissory notes” the subject of larceny, an 
indictment for larceny of * bank notes” is not sustainable. Ib. 
An indictment for larceny of * bills of credit on the United States Bank” 
will not lie omits appearing that the amounts charged were less than 
the Bank of the United States is authorised by its charter to issue.—Jb. 
A count in an indictment, charging generally, the larceny of ** bills of 
credit,”’ is bad ; the state having no authority to issue such choses in 
action. Ib. 


In an indictment charging the larceny of promissory notes, omission to 
charge the value of the notes is a material defect. 
Wilson v. The State. 


An indictment for larceny wiil not lic, if it appear that the articles alleged 
to be stolen, have been transferred, so as to create any trust, right, or 
property, by any consideration express or implied, or agreement. And 
this is 2 question to be considered by the jury. Tb. 

The description of such notes as being of certain amounts, is not tanta- 
mount to averments of their being of that value : hora compliance with 
the established rule “ that indictmeuts for larceny must state the value 
of the articles” Ib. 

In order to render bonds, notes, &c. the subjects of larceny, they must 
be, at the time of taking, legally valid, and subsisting securities for the 
payment of money orsome specific article of value. Ib. 

False pretences or artifices to obtain another's property, by one entertain- 
ing a felonious design, will make larceny, provided it does not appear 
that a temporary trust or possession was extended to the party. Ib. 
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. 
LAW OF THE CASE. 

' Whatever has been once established in this court, between the same par- 
ties, continues to be the law of the case, whether correct on general 
principles or not, so long as the facts on which such decision was pre- 
dicated, continue to be the facts of the case. 

Gee’s Adm’r v. Williamson. 


LIMITATIONS. (See Statute of) 


MERGER. (See Bar.) 


MORTGAGE. (See Usury: also Trust.) 

Although an equity of redemption is only available in chancery; yet, in 
the case of a mortgaged chattel, where the debt has been paid, the le- 
gal title is perfect in the mortgagor, and may be asserted at law ; al- 

-though the mortgagee should have in his possession a bill of sale for 
* the property. Harrisons v. Hicks. 


In cases of trust, fraud, accident, or mistake, chancery is competent to 
afford relief; and where there has been a breach of trust, or a fraud 
committed, by setting out acouveyance as an absolute sale, in viola- 
tion of a parol agreement, between the parties, expressed and under- 
stood at the same time, thatit should operate only as a mortgage, it 
will be sustained as a mortgage, notwithstanding the answer positively 
deny the parol agreement, if it be sufficiently proved, and the mortga- 
gor or vendor has not participated in the fraudulent intent. 

English v. Lane. 


MOTION. (See Sheriff.) 


’ NOTARY. 


The protest of a notary public, stating that notice was given “to the 
agent” of a party, of the protest of his paper, is not evidence of such 


agency, so as to make the notice sufficient. 
4 O'Connell v. Walker. 


ORPHANS’ COURT. 

Where a declaration states a recovery against) the defendant to have 
been by a decree of “the honorable, the erphan’s court” of a certain 
county, it is sufficiently descriptive, as to the style of the court, of the 
county court of said county, doing orphans’ business; and the certifi- 
eate of the clerk of the county court of the proper county, that the 

roceedings, as certified, constitute a true transcript of the settlement, 
Ke. ‘+ as it is of recordon the minutes B. of the orphans’ court in my 
office,” is also sufficiently descriptive of the court, and equivalent to a 
description of the same as the ‘ county court, while exercising the ju- 
risdiction of an orphans’ court.” Moseley v. White 


PAROL PROOF. 
Notwithstanding the general rule, that a written contract cannot be con- 
tradicted, varied, or explained by parol ; yet a deed, absolute on its 

face, may be shown by parol proof, to have been intended to operate 

as a mortgage, especially in cases of fraud; provided the parol proof 

be strong and satisfactory. 


English v. Lane, 
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PAROL PROOF. 

A parol agreement, made contemporaneously with a written one, although 
the former should de pend upon the latter, and relate to the same sub- 
ject, may nevertheless be established by parol proof, and maintained, 
if it ean be so separated from the written contract, as thatit will not ap- 
pear to have been intended to form a constituent part of it, and if it 
does not go to alter, contradict, or explain snch written contract. 

’ Garrow v. Carpenter &§ Hanrick. 


PARTNERSHIP. 

The joint effects of a copartnership concern cannot be appropriated by 
one copartner, to the payment of his individual debt, without the im- 
plied or express assent of the other copartners; and av account raised 
by one copartner, without the knowledgetor consent of the others, can 

not be set off against a debt due the firm. 
Pierce & Baldwin v. Pass & Co. 
The onus probandi of such assent, lies on the creditor of the individual 


partner. Ib. § 


The individual debts of a copartner are not recoverable out of the pro- 
perty of the concern. Tb. 


The surviving partner of a firm, will not be allowed to claim and retain 
against the representative of his deceased partner, any compensation 
for mere personal services in winding up the affairs of the firm. 

Celgin v. Cummins. 

Annual rests in the individual accounts of such partners, so as to autho- 
rise interest on the balances of the largest account, are not allowable, 
where it does not appear that the surviving partner has turned such ba- 
lances to profit. Th. 


PAYMENT. 
An order for money, if accepted as a payment, where no fraud intervenes 
or failure happens, is sufficient to discharge a debt. 
Harrisons v. Hicks. 
The payment of a debt, although it be made by one who is not a party to 
the contract, and although the assent of the debtor, to such payment, 
does not appear, is still the extinguishment of the demand. Ib. 


PLEADINGS. 

: The replication to the plea of the statute of limitations, of a subsequent 
credit or payment, should set out the payment credited, so as to render 
it available as evidence of a subsequent promise. 

Watson v. Dale. 


PLEAS. 
Where several pleas are pleaded in pursuance of the statute, any evi- 
dence is admissible which might be legally introduced under any one 
of the pleas. Commons vy. Walters. 


POWER OF ATTORNEY. (See Evidence.) 


PRESUMPTION. (See Evidenée.) 
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PROMISSORY NOTE. (See Larceny.) 

Where A. receives a note on another person, to be applied to the pay- 
ment of a debt due to him by B, the mere insolvency of the maker of 
such note, will not dispense with due diligence to collect it. 

Stoching v. Ex'rs of Conway. 

A. is bound 'o demand payment in a reasonable time, of the maker, and 
to give notice to B. if paymeut is refused—even if the maker of the 
note be inso:vent. Ib. 


PRICE—INADEQUACY OF. (See Fraud.) 


*PUBLIC ROADS—OBSTRUCTING, &e. 

Where process is issued agaigst parties, under the statute for obstructing 
ublic roads, returnable to a particular day in court, such process may 
e continued from day to day by the court, and heard and determined 

on ayother day than that named in the process. 
; Rather et ux v. The State. 
Itis not error that such process is issued in the name of the state, for the 
use of the county. Ib. 
In a proceeding of this kind against a man and his wife, where ‘she is 
convicted, and he acquitted, the judgment is bad, and will be arrest- 
ed. Ib. 

“ 


QUANTUM VALEBAT. (See Contract.) 
REGISTRATION. (See Deed.) 


REVIEW IN EQUITY. 

Where a review is sought of the matters of a decree in chancery, in the 
absence of error obviously on the face of the former decree, there must 
be new and material matter pressing upon it, which has arisen, or been 
discovered at too late a period to have been made available, by proper 
diligence on the former hearing, to entitle a party to redress. 

Williams v. Murphy. 

But where the directions of a former decree have not been complied with, 
according to a just interpretation of their object and intent; or if a 
material matter might have been adjusted by the former decree, and 
was supposed to have been done, but by the artifice or evasion of the 
party complained of, has been omitted, or defeated—these are proper 
subjects of review, and chancery will interfere. Ib. 


A bill of review may be granted either for errors of Jaw apparent in the 
decree sought to be reviewed, or for the discovery of new matter. 

‘ Bradshaw v Garrett. 

As a general rule, no review oupiisto he granted of a fact previously in 

issue, on account of newly discovered evidence ; unless that evidence 

be in writing, or’on record, and does not consist in swearing alone—id. 

While this rule will be applied to the situation occupied by parties, it 

must appear that they have done every thing which can reasonably be 

required, to avail themselves of new matter during the pendency of 

the writ, which they desire to review. Tb. 
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SEAL. 
A writ of venire facias, by which a grand jury is summoned, is hot void 
for the want of the seal of office of the clerk who issues it. 
Maher v The State. 


SET OFF. 
As a general rule, equity will not admit a claim as asetoff, which cannot 
be available in a court of law. Colgin v. Cummins. 


Where a note given upon a defective consideration, is transferred to a 
purchaser on a valid consideration, a right of action, to the extent of 
the defect, accrues to the tiansferree immedi: itely. From that time, 
such right of action is available as a set off, and 1s not limited to the 
time when the defect in the consideration is established by record evi- 
dence. Gee’s Adm'r v. JVilliamson. 


A defendant is not bound te plead that which is strictly a set off ; but may 
if he choose, resort to his own action.— Garrow v. Carpenter & Hanrick. 


SHERIFF---PROCEEDINGS AGAINST. 

In a proceeding had under the statute, against a sheriff for not making the 
money on au execution, no notice of the “ suggestion” to the court is 
necessary. “Kirkmans v. Harkins. 

The remed ygggainst sheriffs for not making the money on an execution, 
is not limif€d to the return term of the execution, but may be sought 
at a subsequent term. Ib. 


In a motion against a sheriff and another, as his,security, under our sta- 
tute, for not paying over money collected by said sheriff on execution, 
if the person sued as security. relies for his de fence, on a general deni- 
al of the facts stated in the notice, the plaintif is not bound to produce 
the sherifi’s bond, to show that such defendant is security. 

Jameson, et al. v. Harper. 

If the defendant would deny the fact, that he is the sherifi’s security, he 
should crave oyer of the bond, and plead non est factum. Ib. 


SLANDER, 


In slander, the defendant, under plea of justification, will not be permit- 
ted to vary the issue tendered. Lathan v. Berry. 
Where one has been guilty of uttering slanderous words of another, he 
will net be allowed in an action against him, to give evidence of his 
subsequent qualification of the words—thus creatlng evidence for his 
de fence. Tb. 


In an action of slander, evidence going to show that the plaintiff was sus- 
pected of being guilty of the otience imputed to him by the words charg- 
ed, is not admissible under the plea of justification, which plea under- 
takes to prove the truth of the words. Commons v. Walters. 

Where a plaintiff sues for an injury done to his character, by a particular 
charge uttered and published against him, proof of want of character, 
by a general suspicion of his guilt in the very particular charged, is ap- 
propriate testimony under the general issue; but it is necessary, to au- 
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#® SLANDER 


thorige the admission of such testimony, that it should obviously relate 


to a time anterior to the uttering of the words charged to be slander- 
ous. Ibid. 


Although it is not sufficient, in an action of slander, that the words proved 
be tantamount to the words charged, it is sufficient that they be sub- 
stantially the same. Commons v. Walters. 

The words, “ are you not afraid as you have perjured yourself?” are held 
to be substantially the same with these: “ you are perjured?” And 
these words are clearly actionable in themselves, with or without a col- 
loquium. Ib. 

If it be alleged, in a count in the declaration, that a particular affidavit 
was made, or a particular trial had before a justice of the peace, as a 
substantial'part of the count, then the same must be proved by compe- 
tent testimony, to sustain the count; but if the count merely charge 
that thedefendant said of the plaintiff, ** he swore alie,” in reference 
to acertain affidavit made before a justice of the peace, for the pur- 
pose of having the defendant bound to the peace; the words are ae- 
tionable, and if they, with the reference to such affidavit, be proved, 
the count will be thereby sustained, withoftt further proof of the pro- 
ceedings before the justice of the peace. Ib. 


STATUTE OF LIMITATION. 

‘Where a party relies ov an indorsed payment on a note, @as to estop 
the operation of the statute of limitations; such paymeut must be 
proved to have been made at the time it bears date. 

Watson v Dale. 
The replication to the plea of the statute of limitations, of a subsequent 
credit or payment, should set out the payment credited, so as to ren- 
der it available as evidence of a subsequent promise. Ib. 


STATUTE OF NON-CLAIM. p 
The revival of a suit against administrators, which had been commenced 
against the intestate, and the prosecution of the same, until it is abated 
by the production of an order of court, on the part of the defendant, 
showing the insolvency of the estate, is sufficient to take the demand 
out of the statute of non-claim. Garrow v. Carpenter & Hanrick. 


TITLE. 

As a general principle, the claimant of property, levied upon underan 
execution, cannot be permitted to interpose the title of a third per- 
son te defeat the execution, when his own title has failed. 

McGrew v. Hart. 


But where aclaimant possesses an undivided interest in the property 
levied upon—as where such property belongs jointly to the claimant, 
and an infant, or te some third person, not a party to the suit: this 
case would form an exception to the general rule, and authorise the 
interposition of the circumstances of the title, to show that the defen- 
dant had none. ; Ib. 
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TROVER. 
This action will not lie to reaover the increase of a female slave, born 
pending an action for the mother in which a recovery has been had. 
White v. Martin. 


TRUST, DEED OF. 


Where a deed of trust has been made to secure the payment of money, 


and the trustee sells real estate in pursuance of said deed. and the cestut 


que use becomes the purchaser, but afterwards abandons the purchase, 
gives no credit in pursuance of it, and accepts of no conveyance, but 
procures a re-sale of the property by the trustee, such first sale will 
not be set up and sustained by a court of equity in opposition to an ap- 
plication to redeem the property, by the payment of the money, with 
interest, whichthe deed was made to secure. 
Hogan & wife v. Lepretre. 
If, after such abandonment of the first sale, the cestui que use procures a 
‘second sale to be made of the same property, by the same trustee, 
without avy renewal of his authority, at which the property is purchas- 
ed at half the amount for which the first sale was made, the nominal 
purchaser in this last case being merely the medium or conduit of trans- 
fer to the ces/ui que use, such second sale will be held void. 1b. 
The analogy between a mortgage and deed of trust holds thus far: they 
are both conveyances to secure the payment of money; and the right 
to redeem, before a sale is effected, is allowable at any time in either ; 
and in neither afterwards. Ib. 


USURY. 

A note or bill made for the especial accommodation of an individual, to 
enable him tu raise money by its discount, at a rate beyond the legal 
interest, is usurious in the hands of an innocent purchaser, and he can- 
not maintain an action on it; being void in its original formation. 

Metcalf v. Watkins. 

This, although such purchaser be entirely ignorant of the circumstances 


under which such bill or note be created. Ib. 
The declarations of a person for whose accommodation the paper is made, 
is not evidence. . 


A. having executed a mortgage of slaves to B, enters into a bond, with C. 
and D. ashis sureties, conditioned to be void if A. surrenders the pro- 
perty mentioned therein, to B. (if equity should decree the same of 
right to belong to B.) and that A. further abides the decree of equity on 
a foreclosure—such bond is valid, and not void on the ground of 
usury, or for want of consideration. Barnes v. Peck. 

In order to ensure a recovery at law, on such bond, it must appear that a 
decree of equity hasbeen rendered on the precise points contained in 
the condition. Ib. 


VARIANCE. 

Where a summons is issued by a Justice of the Peace, describing the 
cause of action, sued on as a “promissory note.” and on an appeal it 
proves to be a writing under seal or “bond,” such variance is not fatal. 
rhe statute of 1817 cures the defect. Bradford v. Hilliard. 
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VENDOR. 
The declarations and acts of avendor, as to the ownership.of property 
which he has conveyed to another, cannot be given in evidence, to de- 
feat the right of his vendee. McKenzie, Admr v. Hunt & Condry. 
* A vendor is acompetent witness to prove the fairness of a sale he has 
made. Ib. 


_* VENIRE FACIAS. 


A writ of venire facias, by which a grand jury is summoned, is not void 
for the want of the seal of office of the clerk who issued it. 
4 Maher v. The State. 


vane & 
VENUE. 
In transitory actions, the court of any county where the defendant is lia- 


ble to besued, has jurisdietion, without the aid of a fictitious venue. 
Evans y. Irvin & Dunlap. 
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